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ARRESTED DIAS. 


HONGKONG : 
PRINTED AT THE “DAILY PRESS” OFFICE. 
1883. 


THE “HANKOW” CASE. 


Opinion of Mr. d.d. FRANCIS thereon. 


CASE. 


1. On the morning of the 10th September,1883, the 
British river steamer Hankow was lying alongside the 
wharf in the Canton river, close to the Imperial Maritime 
Customs office, where she ordinarily lies, and was to 
leave that morning at half-past eight o'clock for Hong- 
kong with passengers and, cargo as customary. 

2. About 6 o'clock a.m., the mate reported to 
Captain Ogston, the master, that, that morning, about 
5.30 a.m., something had happened, a Chinaman had 
been drowned, and that a number of Chinese charged 


one of the steamer’s watchmen, one Dias, with having 
kicked him overboard. 


3. The Captain at once gave orders that Dias should 
be secured and detained. 


4. About 6.30 a.m: the body of a Chinaman, ap- 
parently about 18 or 20 years of age, was brought on 
board the steamer. Captain Ogston saw the body and 
states that it had evidently not been long in the water, 
as froth was still oozing from the mouth and nostrils. 
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5. About 6.50 a.m. Captain Ogston went on shore, 
reported to the steamer’s agents, Messrs. Russell & Co, 
and went with their Mr. Cunningham to the British 
Consulate to report the affair. 

They saw Dr. Hance, acting British Consul, at 
7.30 a.m., reported the occurrence to him and asked him 
to take charge of the watchman. 

Dr. Hance then asked of what nationality the 
watchman Dias was, and on being informed that he was 
a native of Macao, and a Portuguese subject, at once 
stated that he “could do nothing in the matter ;” that 
he was “ quite positive” that he had no jurisdiction— 
that he could only deal with matters affecting discipline 
on bed ship, that this being a criminal matter the 
man must be taken and tried by his own countrymen. 

6. Mr. Cunningham and Captain Ogston then re- 
turned to the steamer. They found a crowd on the 
wharf, larger than usual it is true, but quiet; no dis- 
turbance whatever. This was just before 8 o'clock. 
The body of the Chinaman was still on board, as was the 
prisoner Dias. Mr. Cunningham returned to Shameen. 

7. A little after 8 o'clock Captain Ogston tried to 
persuade the hotel-keeper, the master of the unfor- 
tunate young man who had been drowned, to remove 
the body, that the steamer might leave in due course at 
8.30. This the hotel-keeper and an English speaking 
Chinese who was. with him refused to do unless the 
~ watchman Dias was given up to them at the same time. 
This Captain Ogston refused to do, and there was con- 
siderable excitement at once amongst the crowd on the 
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wharf, and stones began to be hurled at the steamer, 

8. It seems, however, to be quite certain that no 
stones were thrown and no hostility actively manifested 
until after 8.15, when, as is customary, the crew of the 
steamer began to slack off some of the warps and chains 
and otherwise prepare for moving off from the wharf. 

9. Captain Ogston states that immediately on hear. 
ing the rattle of the stones on deck he went on to the 
upper deck, and seeing lighted torches'in the hands of 
some of the crowd on the wharf, at once cast off and 
dropped into the stream. This was at 8.25 or five 
minutes before the usual time of starting. In less than 
five minutes after the steamer left the wharf, it was on 
fire in two or three places. ; 

10. Between 9 and 9.30 a.m. the mob were on 
Shameen and the nearest houses in flames. 

11. The steamer Hankow remained at anehor near 
Shameen all Monday and all Tuesday, and only left for 
Hongkong on Wednesday morning at 8.35 o'clock. The 
dead body of the Chinaman was taken out of the steamer 
on the evening of the 10th September by the Chinese 
authorities, and the prisoner Dias was removed by a 
boat’s crew of H.M.S. Swift and lodged in the Consular 
Gaol within the British Consular compound on the 
morning of Wednesday, the 12th September, just before 
the steamer left for Hongkong. 

12. It appears that subsequently, Dr. Hance still 
declining to exercise any jurisdiction over the man, 
Dias was handed over to the French Consul as in some 
sense representing Portugal, that the French Consul 
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applied to H. E. the Viceroy for leave to place the mai 
in custody on board the Chinese gunboat Chento, Captain 
Stewart, but that before the consent of the Viceroy: 
very reluctantly given, could be acted on, the Portuguese 
gunboat Zamega arrived in the river from Macao and 
that the French Consul at once handed his prisoner 
over to the Captain commanding that vessel, in whose 
custody Dias still is.. 


CAUSES OF THE RIOT. 

There does not seem to be a second opinion as to 
the immediate cause of the riot and as to the influences 
operating on the leaders of the mob that attacked and 
burned the wharf and the houses on Shameen. 


13. The people were excited and angry at the fact 
that a Chinaman had been apparently causelessly done 
to death by a foreigner in foreign employ. They were 
driven wild by the inaction of the British Consul in not 
at once arresting the accused, by the refusal of 
Ogston to surrender the prisoner to the Chinese, and 
by the prospect of his escape in the steamer to Hongkong. 


14. There has been, unfortunately, for a long time~ 
past, a strong feeling in the Chinese mind that in the 
cases of Foreigners charged with offences against Chinese, 
justice has either not been done, or done reluctantly 
and scantily by Foreign Consuls and Foreign Tribunals. 


They see and know that where any offence has 
been committed by Chinese against Foreigners redress 
has been promptly demanded by the Foreign Powers 
and that compensation for the injured and punishment, 
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often severe punishment, for the offenders have speedily 
followed the offence. 


They know and hear of numerous cases of injury 
done to the persons or property of Chinese by Foreigners, 
of cases in which Chinese have lost their lives by the 
acts of foreigners, but they have seldom seen a Foreigner 
punished for such an offence, or if they have heard of 
some punishment it has been, in their opinion and in 


the view of their own*criminal law and practice, wholly 
inadequate. 


England is the only Treaty-power that has 
established competent Courts in China for the punish- 
ment of offenders, criminals of all other nationalities are 
handed over to their consuls, sent away, no one knows 
where, and if they are punished no one ever hears of it 
in China. , 

15. Whether this opinion and belief is well or ill 
founded cannot now be discussed. Many fair minded 
Europeans share it. The fact is undeniable that there 
exists in the Chinese mind, whether well or ill founded, 
a strong and abiding impression that justice is not done 
between Foreigners and Chinese when a Chinaman 1s 
the complainant and a Foreigner the offender, and that 
feeling had been greatly intensified by the killing by 
Logan on the 12th of August last of a Chinese boy and 
the wounding of a man and a woman at Honam, and by 
the unexplained delay in bringing him to tnal. 

16. It is the openly expressed opinion of every 
intelligent Foreigner in Canton, of every official, compe- 
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tent to form an opinion, that if when Captain Ogston 
returned on board the Hankow a few minutes before 
8 a.m. on the 10th September, after reporting the affair 
to the Acting British Consul, he had been accompanied 
by the Consular constable, and the man Dias had been 
there and then handcuffed and removed in custody to 
the. British consular gaol, or if Captain Ogston had, on 
the refusal of the Acting British Consul to assume 
jurisdiction, surrendered Dias to the Chinese authori- 
ties, there would have been no disturbance whatever. 
The mob were perfectly quiet during the Captain’s 
absence at the Consulate. They knew where he had 
gone and why. ‘They were perfectly quiet while the 
hotel-keeper and his companion were endeavouring to 
persuade Captain Ogston to surrender the man to them. 
It was only when they saw preparations made for the 
steamer to leave for Hongkong with the prisoner and 
the body of their countryman on board, when they 
knew that the Consul had refused to arrest the man 
and the Captain to surrender him, that their passions 
broke loose, and this apparent refusal of justice (com- 
ing on top of the excitement stirred up by Logan's 
case, and strengthened by and strengthening the 
general feeling of injustice in all dealings between 
Foreigners and Chinese) was the cause and the sole 


cause of the subsequent riot and loss of property and 
life. 


17. If the British Consul had done his plain -duty 
tnd arrested Dias on the first complaint made to hin 
ahere would have been no riot whatever. 
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QUESTION. 
Was it the Acting British Consul’s duty to have 
taken cognizance of the offence with which Dias was 
charged, to have arrested him qnd detained him in 


custody pending the investigation of the charge against 
him? 


- OPINION, 

In my opinion the Acting British Consul’s duty 
was beyond doubt. He and he alone had jurisdiction 
over the accused; it was his duty to have received the 
charge, to have issued his warrant for the arrest of the 
offender, to have detained him in custody, and to have 
held a preliminary inquiry into the facts, to whatever 
country or to whatever tribunal the ultimate decision of 
the case might have to be referred. 

In my opinion the Acting British Consul at 
Canton became by his neglect of his plain duty respon- 
sible for the whole of the subsequent disturbances, and 
through him the Government he represents. 


REASONS. 

18. We know Kittle or nothing of what actually 
occurred on board the\S. S. Hankow on the morning of 
the 10th September, no\ inquiry of any sort having been 
held at the time. 

We only know for certain that a Chinaman, Lo 
Fan, met his death, and that the watchman Dias 1s 
accused, by those who profess to have seen the affair, of 
having caused the death of the man by kicking hin 
from the steamer into the river. 


Rimes 
& PREHSRMUR< WS exre< Sew S# 3H 
SRE] St BH hn SH 


7 BSQUSSlRSe<r FSAI RETS Ue Rcamawss 
= FSW RE ROSES + OK} a Ke RK 
t 


-_< 


~~ NERS See KRM Be AEN 


RARPESEAMISNS | L 
COR Ve eK SMe RNS Kee HReRBR<e 


ee 


{ 16 | 


19. Whatever it was that occurred, it ~ 
on board the British steam ship Hankow, at that time 
moored to a wharf in the Canton river and within the 
territorial jurisdiction of China. 

20. The place where she was moored was in a 
tidal river, where great ships lie, and therefore, accord- 
ing to English Law, within the jurisdiction of ‘the 
Admiralty of England. 

21. The accused is a Portuguese subject by birth 
and nationality, but was at the time, and still is on the 
articles of the steamship Hankow as a seaman. 

He had been reshipped and had signed fresh 
Articles at the British Consulate, Canton, only a few 
days before the occurrence, and his position and status 
must have been well known there. 


22. In dealing with this question of jurisdiction 
only three Powers have to be considered. 


1. China, within whose territorial jurisdiction and 
against one of whose subjects the offence had 
been committed. 

2. England, because the wrong was done by a 
man under her protection, a seaman on the 


articles of a British steamer, and on board 
of that steamer. 


3. Portugal, whose subject by birth the accused 
is, and who may have some claim to interpose 
for his" protection. : 
No other Power can by any possibility have any- 
thing to say in the matter. 
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23. Setting aside for a moment the consideration 
of the special provisions of the treaties with certain 
nations by which China has placed limits upon the 
exercise of her ordinary jurisdiction over the subjects 
of these nations, there is absolutely no doubt whatever 
that the offence charged having been committed within 
the territorial jurisdiction of China, the Chinese Govern- 
ment would have ordinarily exclusive jurisdiction to try 
and punish the offender, Dias, and that neither England 
nor Portugal could by any possibility do more than see 
that the prisoner had a fair trial according to Chinese 
Law. ; 

Treaties apart, the Chinese police might have gone 
on board the Hankow, arrested Dias, lodged him in a 
Chinese prison, tried him before a Chinese Court, and 
applied the provisions of Chinese Law to determine his 
guilt and fix his punishment. Neither England nor 
Portugal could have claimed to withdraw him from 
Chinese jurisdiction or given him any further aid or 
protection, than to see that the provisions of the Chinese 
Law were fairly applied. 

This right is plainly established, and is exercised 
every day in the year by every civilized Power. In 
Hongkong an offence committed on board a foreign 
ship in the harbour is always dealt with by the English 
Courts, and no Consul can interfere. France concedes 
more to other powers in respect of jurisdiction over the 
crews of ships under their respective flags in her territorial 
waters, but if a Frenchman had been killed on board an 
English ship in a French harbour, no matter by whom, 
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® 
France would undoubtedly claim and exercise her right 
to try and punish the offender. 


24. Now, there are no treaties between China and 
Portugal, and China has in no way waived or limited 
her rightful jurisdiction over Portuguese subjects within 
her territory in favour of the Portuguese Government, 
so that, as between these two Governments, there can 
be no conflict of rights or jurisdictions. The cogni- 
zance of whatever offence Dias has committed within 
the territorial jurisdiction of China, belongs to the 
Chinese Courts exclusively, and Portugal can at most 
claim to see fair: play. She can have no right to 
withdraw Dias from Chinese jurisdiction if China 
claims to exercise it. 


25. There are therefore only two powers to be 
considered, China and England. As I have already 
pointed out, apart from treaties, the right of China to 
try and punish Dias, is undoubted, but by treaty with 
Great Britain, China has waived her right to try and 
punish by her own Courts and according to her own 
laws, offenders, subjects of Great Britain, and Great 
Britain has assumed the duty and responsibility of 
controlling her subjects resorting to China and of 
trying and punishing all offences committed by them. 
Under the provisions of this treaty the Chinese Govern- 
ment have renounced their right to enter upon any 
British ship in Chinese waters and to take out of her — 
even one of their own subjects, without the authority of 
a British Consul or Consular officer. 
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26. But is Dias a British subject within the pro- 
visions of International Law and of the Treaties? 

27. By International Law a merchant-vessel under 
the flag of any nation is for all purposes of protection 
and jurisdiction a part of the territory of that nation 
and subjects in all respects to its laws, as are all the 
persons on board for the time being, whether passengers 
or crew. This is undoubted while she is on the high 
seas. When she enters into the territorial limits of 
another nation, she passes under the jurisdiction and 
becomes subject to the laws of that nation while within 
such limits, but, for many purposes she maintains her 
original character, and, in so far as the nation within 
whose limits she has come, chooses to waive her claims, 
in so far does the original jurisdiction of the flag remain 
unimpaired. 

The Hankow and everyone in her were within ex- 
clusive British? jurisdiction when outside the Bogue 
Forts on her way to Canton on her last previous trip. 
Dias was then for all purposes of jurisdiction and 
punishment a British subject and was entitled to 
British protection. Portugal could not claim him. 
Portugal by her instructions to her Consuls repudiates 
him and forbids them to protect him. 

When the Hankow passed between the Bogue Forts 
and entered the Chinese territory she would, but for 
the Treaties, have passed under Chinese jurisdiction, 
but, under the treaties, that jurisdiction is waived and 
she and all on board of her remained as absolutely and 
exclusively under the jurisdiction of the British Crown 
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” 
as if on the high seas, or in a British port. Whoever 


gained jurisdiction over her, Portugal certainly did not. 

28. But apart from international law, the law of 
England is clear. England claims and has always 
exercised, first in the Courts of the Lord High Admiral, 
afterwards in her Courts of ordinary criminal Jurisdic- 
tion, power to try and punish all offences committed by 
persons on board British ships whatever their nationality, 
and whether the offence was committed on the high 
seas properly so called, or within the territories of a 
foreign nation, so long as it was in tidal waters. 
Numerous cases have affirmed this power, the leading 
case being Reg. v. Anderson, Law Reports, 1 Crown 
Cases Reserved, p. 161. 

This power is exercised by virtue of the Common 
Law and is strictly consonant with the provisions of 
International Law. It is never exercised to the exclu- 
sion of the jurisdiction of the Courts of any country, 
within whose territorial waters an offence is committed, 
but only when that Power deliberately waives or does 
not exercise her right. 

China having permanently waived her rights by 
treaty, the right vests absolutely in the English Criminal 
Courts, and the Acting Consul Dr. Hance had the power, 
and it was clearly his duty to have arrested Dias, in- 
vestigated his offence and sent him before any of Her 
Majesty’s territorial Courts for trial. 

29. But his right and duty does not depend upon 
the Common Law alone. It is strengthened and aided 
by Statutes. The Merchant Shipping Act, section 267 


“ 
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confers jurisdiction to try and punish any offence 
committed on board a British ship by any seama) 
or apprentice, whatever his nationality, while he is on the 
ship's articles and for three months after he leaves the 
ship, and whether the offence is committed afloat o 
ashore on any foreign place or territory. 

And the subsequent sections direct how Consul 
are to proceed in such cases, empowers them to arres! 
the offender, to take the evidence against him and t 
send him and the witnesses to the nearest British Colony 
for trial. 

30. There seems to be a doubt whether Her Ma. 
jesty’s Supreme Court for China, or the Consuls at the 
different ports as Judges of the Provincial Courts sub- 
ordinate to the Supreme Court, have had any jurisdiction 
conferred upon them to deal with offences coming under 
the special provisions of those sections of the Merchant 
Shipping Acts, when others but British subjects by 
birth or naturalization are the offenders, but there is no 
doubt that the Acting Consul, as Consul and quite apart 
from the Order in Council establishing the Supreme 
Court at Shanghai and its Provincial Courts, has full 
powers as Consul under the provisions of The Merchant 
Shipping Acts to deal with such cases as that of Dias, 
to arrest and detain the offender, to take the evidence 
against him; and to send him, the witnesses and the 
depositions to Hongkong for trial. 

31. Section 142 of the Order in Council declares all 


the power and authority of the Consuls as such unu- 
paired. 
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32. The British Consul at Manila has frequently 
sent prisoners for trial at Hongkong where the Spanish 
Authorities had waived their right to deal with them. 


33. In conclusion I am of opinion that in respect 
of the offence charged against the man Dias, a seaman on 
the articles of a British steamer, the offence having been 
committed on board of that steamer in the tidal waters 
of the Canton river within the territorial jurisdiction of 
China, Portugal has no right or claim whatever to juris. 
diction ; that the jurisdiction belongs either to China 
or to England ; that China by treaty has renounced all 
jurisdiction over British subjects in favour of the English 
Courts, and that both by International Law. and the 
Common Law of England, Dias was, at the time of com- 


mitting the offence charged against him, a British subject 
within the exclusive jurisdiction of England. 


I am of opinion further that it is not only the nght 
but the duty of the British Government to try, and to 
punish Dias if guilty. 

She brought him to China in one of her ships and 
under the protection of her flag. She has by treaty de- 
prived the Chinese Government of its natural right to 
enforce law and order in China amongst English subjects. 
England has, as regards China, assumed the duty of 


maintaining law and order amongst her subjects in 
China. : 


Dr. Hance had full power and authority to arrest 
and detain Dias for investigation of the charge against 
him and for trial and punishment if guilty. It was his 
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duty both to his own Government and to the Chinese 
Government to do so. 

He refused to do his duty on the ground that the 
man was not an English subject or within his jurisdic. 
tion. 

He was wrong if fact, and admits now that he was 
wrong, but if he held that opinion on the 10th, 11th, 
and 12th September, he must have known that if he had 
no jurisdiction, that the jurisdiction, Dias not being a 
British subject, was exclusively in the Chinese Govern. 
ment, and he should have directed Captain Ogston at 
once to surrender Dias to the Chinese officers. 

Consul Hance’s neglect and refusal to arrest Dias 
or to hand him over to the Chinese Government was 
the sole cause of the riot and destruction of property on 
Shameen, and he and the Government he represents 
ought to be held responsible for it. 

There are other grounds, of course, and stronger 
grounds, on which the Chinese Government are justified 
in throwing on Great Britain the responsibility for 
the recent riots and destruction of property and in 
repudiating all responsibility herself, but they must be 
dealt with separately. 


JNO. J. FRANCIS. 
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